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COOTHOIIEHUE MOHATUN «HECOCTOATEJIBHOCTb» U
«BAHKPOTCTBO» IOPUTUYECKI'O JIMIIA

AHHoTanus. llenpio HamucaHusi CTaThbU SBISETCS CpaBHEHHE MOHATHN
«HECOCTOSTEIHHOCTEY U «O0aHKPOTCTBO» IOPUAMYECKHUX JHIl. B mpaBoBoii cucteme
HBIHEITHETO 3aKOHOJIATENbCTBA, YaCTO BCTPEYAIOTCS JAaHHBIE MOHITHS B OJHOM
KOHTEKCTE, 3a4acTyl0 HECOCTOATEIHHOCTH IOPUIMYECKHX JHUI] W OaHKpPOTCTBa
IOPUMYECKUX JIUI], MUIIETCS B OJHOM 3HaueHHWH. Ho mpoGiema B TOM, 4TO 3TO
pa3Hble MOHATHH, KOTOPbIE MOTOIHSIOT APYT Apyra, HO UMEIOT Pa3HbI CMBICH, a
TOYHEE CTaAui0 OaHKPOTCTBA IOPUAMYECKOrO Juia. Takum o0pa3oMm, MOHITHS
HECOCTOSITEIbHOCTH ¥ OaHKpOTCTBAa B HAlleld MPaBOBOW CHCTEME SIBISIOTCA
CHIOPHBIMHU.

KiroueBbie cjaoBa: HECOCTOSITEIbHOCTb, OaHKpPOTCTBO,
HEIUIaTeKEeCTOCOOHOCTh,  JICHEXKHBIE 00s3aTeNbCTBA, JOJDKHHK, KPEAUTOD,
npU3HaKu OAHKPOTCTBA, CTAIUM MPOIEAypbl OAHKPOTCTBA, KOHKYPCHBIN MpoIiecc,
IOPUAMYECKOE JIUI0, 3aKOH, apOUTPaXKHBIN CY/I.

Abstract The purpose of this article is to compare the concepts of " insolvency
"and " bankruptcy " of legal entities. In the legal system of current legislation, these
concepts are often found in the same context, often the concepts of insolvency of
legal entities and bankruptcy of legal entities are written in the same meaning. But
the problem is that these are different concepts that complement each other, but have
different meanings, or rather the stage of bankruptcy of a legal entity. Thus, the

concepts of insolvency and bankruptcy in our legal system are controversial.
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AKTyaJIbHOCTl) l'[pOﬁ.IIeMLI TOJKOBAaHHUA «KHECOCTOATCJIBbHOCTN» U

«6aHKpOTCTBa» HOPAINYECCKOro Juma

OOmiecTBEHHBIE  OTHOUIEHHUS,  CBSI3aHHBIE C  HECOCTOSTEIbHOCTHIO
(6aHKPOTCTBOM) MPOTEKAIOT JOCTATOYHO IJUTENIbHO, KaXKJas CTagus  MOXKET
3aHUMAaTh OT MOIYTroja JI0 MOJyTopa JIET, a UHOTAAa U 00Jiee U MPU ITOM MPOUCXOJIUT
TEHJICHIIUSl Pa3BUTHUA, OSTO IMOKa3bIBa€T HEOOXOJAMMOCTh JOCTHXKEHUS ILieiel
OaHKpPOTCTBA, K YHCIIY KOTOPBIX OTHOCSIT:

— BOCCTAHOBJICHHE TUIATEKECITOCOOHOCTH JI0KHUKA;

— yIOBJIETBOpEHHUE TPeOOBaHUMN KPEIUTOPOB.

Jns gocTrkeHus Bcex 3ajady M IeJie 3aKOH YCTaHABJIMBAET MPOLETYpPbI
HECOCTOSTENIbHOCTU, KOTOPBIE OTIMYAIOTCS MO CIIOCO0aM JTOCTHKEHUS YKa3aHHBIX
LETIEN.

Hctopust uHCcTUTYTa OAHKPOTCTBA HACUUTHIBAET HE OJHY COTHIO JeT. Eie B
PUMCKOM TpaBe ObLI BBEJAECH B pabOTy MOCIENOBATENbHBIN MPOIIECC, C TOMOIIBIO
KOTOPOTO YAOBJIETBOPSUIMCH MpaBa M HYXKAbl KPEIUTOPOB, CTOJKHYBIIUXCS C
HEJI0OPOCOBECTHBIM JIOJXKHUKOM, MBITABIIUMCS YTAUTh UMEIOIIEECs] UMYIIIECTBO OT
B3BICKAHMUSI.

Poccuiickoe 3akOHOIATENBLCTBO O HECOCTOSITENBLHOCTH (OAHKPOTCTBE) B
CBOEM DPa3BUTUHU MPOIILIO HECKOJIBKO 3TANoOB: KOTOPHIE HA KaXKJIOM 3Tame CBOETo
pPa3BUTHUS, MPOXOAWIA pa3Hble AOPaOOTKH, pePOopMHpPOBaHUS, a TAKKE IMOITHOE
M3MEHEHHUs], KOTOPble BHOCWJIM B 3aKOHONPOEKTHI, HOBbIE MpaBa U IMOJTHOMOYMS,
KaXJOr0 ydYacTHMKA TOTO WJIM HWHOTO JTala MPOXOXKJCHHUS  CTauu
HECOCTOsATeNbHOCTU (0aHKpOTCTBA). Becero HacumThIBaeTCS TpH dTamna, a UMEHHO:

JTIOPEBOJTIOIIMOHHBIN, COBETCKHUH, TOCTCOBETCKHUIM.



VYka3zaHHble 3Tambl MPOXOJAT HE CTPEMUTENIbHO, TakKe He pa3paboTaH
MEXaHU3M OBICTPOTO TOJYUYEHHUs JCHEKHBIX CPENCTB, OT HOPUAMYECKOro JIHIIA,
KOTOpBIM cTalm Ha NyTh OaHKpPOTCTBA. Bce cramuu 3aBHCAT OT KOJIMYECTBA
3aI0JKEHHOCTH, JBUKUMOTO U HEJABUKUMOTO UMYIIIECTBA, OT OCTATKOB JCHEKHBIX
CPEACTB, a TaKXke CHOCOOHOCTH OpraHu3aluil IIaTUTh (PUHAHCOBOMY
YIPABJIAIOIIEMY JCHEKHOE BOSHATPAXKICHHE. !

B poccuiickux HHCTUTYTaX IOPUANYECKON HAYKH U MMPAKTUKE JI0 HACTOSIIETO
BpEMEHU HE CQPOPMHUPOBAHO €AMHOE TOHSATHE B TEPMUHOJOTUM TOHSITUN
HECOCTOSITENIbHOCTU U OaHKpoTcTBa. CerojiHs JAaHHbIE TEPMHUHBI PaBHO3HAYHBI.
B.H. TkayeB oTMedan, 4TO «C TOYKM 3PEHHUS KaK TEOPUU, TAK U NPAKTUKHU
KOHKYpPCHOTO TIpaBa OYE€Hb BaXXHBIM NIPEACTABISAECTCS OTBET HA BOIPOC:
JNEUCTBUTENBHO JIM HECOCTOATENIIbHOCTh O3HA4aeT OaHKPOTCTBO WM 3TU JBa
TepPMHUHA UMEIOT CaMOCTOSITEIbHOE 3HAUEHUE U, CIEAOBATEIbHO, UX HEOOXOAUMO
nuddepenuupoBars?».

Ha 3akoHOmaTenbHOM YypOBHE B Halled MpPaBOM CHUCTEME  3aKPEIICHO
cienyroniee mnousatue: «HecocrosirenbHOCTh (O0aHKPOTCTBO) (Jajiee Takxke -
O0aHKPOTCTBO) - MPU3HAHHAS ApOUTPAXKHBIM CYJOM WM HACTYNHBIIAS B PE3yJIbTATE
3aBEpIICHUS NPOLETYyPhl BHECYEOHOTO 0AaHKPOTCTBA rpakaHUHA HECTIOCOOHOCTD
JOJDKHUKA B TOJHOM O0BEME YIOBJIETBOPUTH TPEOOBAaHUS KPEAUTOPOB MO
JEHEe)KHBIM 00s13aTEILCTBAM, O BBITJIATE BBIXOAHBIX MOCOOMM M (W) 00 oruiare
TpyAa Jidil, paboTalomUX WU pabOTaBIIMX MO TPYAOBOMY JIOTOBOpY, U (MIIM)
MCIIOJTHUTE O0S3aHHOCTD 110 YIUIATE 00A3aTENIbHBIX IIaTeXKE»”.

TeopeTuku v MPaKTUKU, CBSI3aHHbBIE C FOPUANUYECKON CUCTEMOUN CKIIOHSIOTCS
K MHEHUIO, YTO TOJIKOBAHHUE MOHSITUS B 3aKOHOJATENbCTBE BEPHOE, MOCKOJIBKY
MOHSATHSI HECOCTOATEIIBHOCTH U OAaHKPOTCTBA JOMOJHSIOT APYT JPYyTra, y HUX OJHU

HCTOPHUYCCKHUEC HMCTOYHHKKM MW TpaaulluHh, a TaKXKC IIPHU3HAKK IIPaBOMCPHOIO

! Xacuytnunos A. 1. TlpaBoBoe perympoBaHne HecocTosTenbHocTH (6ankporctsa). UpkyTek : UpkyTeknii
opuandecknii nHCTUTYT (prmman) Axkagemun I enepanpHON pokypatypsl Poceniickoit @enepanun, 2013. C. 5.

2 Traues B.H. KonkypcHoe nipaso. [IpaBoBoe peryampoBaHue HECOCTOATENBHOCTH (6aHKpoTCTBa) B Poccuu.
- M., OAO «M3narenbckuii nom «['opoaeny, 2009.

3 ®epepanbHbli 3akoH oT 26.10.2002 Ne 127-®3 (pem. ot 26.12.2024) «O HECOCTOATENEHOCTH
(bankpoTcTBe)» (C M3M.  1o1., BeTytl. B cruty ¢ 01.03.2025) // Cobpanne 3akoHomatenbsctBa PO, 28.10.2002, Ne 43,
cT. 4190.



noBenenus. Ecnu yOpaTh U3 MOBCEIHEBHOM KU3HU 3aKOHOIATEIILHOE OMpEIeTICHHE,
0 MHEHUIO MHOTHMX aBTOpPOB, 3TO MPHUBEAET K IyTaHUIIE B MOHATHUIX
CHETUIaTEKECMTOCOOHOCThY, «OaHKPOTCTBOY» U «HECOCTOSTEILHOCTDY.

PerynsipHbie He3HAYUTEIBHBIE MOMPABKU B 3aKOHOIATEIHLCTBO O OAHKPOTCTBE
Y MIOCTOSIHHO MEHSIONIascs cy1eOHas MpakTHuKa TpeOyIOT OT IOPUCTOB, paOOTAIOIINX
B cdepe OaHKPOTCTBA, PpETYJSIPHOTO OOHOBJIEHUS UMEIONIUXCS 3HAHUM,
IIPUMEHEHUSI HOBBIX TEXHHUK, a TAK’KE€ YCBOEHUE 0O0JIbIIOro 00beMa 3HaHui. Takxke
MOCTOSTHHOE OTCJIEKUBAHUE CYJeOHON MPaKTHKU, BHECEHHE U3MEHEHUU B Ty WU
MHYIO CTaTbl0 B TMPaBOBOM cHUCTEME, TJie OOBEKTOM CIopa SBISETCA
HECOCTOSATENLHOCTh (0aHKPOTCTBO). [loBbIIIIEHWE YPOBHS KBanu(UKALIUM, TaKKe
SBJISIETCS, OAHUM U3 CHOCOOOB MOHWMAHUSI U Pa3BUTHUS MPAKTUKHU B HANpPaBICHUU
BEJICHUS MTPOLIEAYPbI HECOCTOSITENHLHOCTH (OAaHKPOTCTBA).

Takum 00pa3oM, H3yUYEHHE HUMEIOUIUMXCS HAa CETOJHSIIHUN  JeHb
TEOPETUYECKUX U MPAKTUYECKUX MATEPUATIOB U3 PA3IUYHBIX HCTOYHUKOB
MO3BOJISIIOT Pa3/IeIUTh ABA MOHSATUS U UCIIOJIL30BaTh UX B CIEAYIONIEM MOHUMAaHUE:

- HECOCTOATENIBHOCTh - 3TO HECHOCOOHOCTh JOJKHUKA HCIOIHUTH TEpen
KpeIUTOpaMU B TIOJITHOM 00bEeME JICHEKHbIE 00s13aTeNbCTBA U (MJIN) 00513aHHOCTH 110
yIiaTe 00s13aTeNbHbBIX TIaTeXEH;

- OaHKpPOTCTBO - TIpU3HAHHAA AapOUTPAXHBIM CYJOM HECIOCOOHOCTh
JOJDKHUKA B TOJHOM OO0BEME YIOBJIETBOPUTH TPEOOBAHUS KPEAUTOPOB MO
JIEHEe)KHBIM 00s13aTEILCTBAM, O BBITIJIATE BBIXOAHBIX MOCOOMI M (MJIM) 00 oruiaTe
TpyAa Jul, paboTaroUUX WM padOTaBUIMX IO TPYJAOBOMY JOTOBOPY M (WJIM)
UCIIOJHUTH 0053aHHOCTH MO YIIaTe 00s3aTEIbHBIX IIATEKEH.

JlanHOE€ pa3aeneHne MOHSATHM HEOOXOJMMO BHECTH HAa 3aKOHOJATEIHLHOM
ypOBHE. DTO MO3BOJUT pa3anuyaTh CTAIUU U MOJOKEHUE IOPUIUYECKOro JIUIa HA
TOM WJIM UHOM 3Tane. Ecinu ropuandeckoe JIUIo SBISETCS HECOCTOATENbHBIM, TO 3TO
CTaJusl, KOT/1a FOPUIMYECKOE JIUIIO B IAHHOM BPEMEHU U B ATUX YCIOBUAX HE MOXKET
paCIIaTUTHCS IO CBOUM JIOJITaM M BEPHYTHCS K CTAOMILHOMY MPOU3BOJICTBY, AJIS

MMOJIYy4CHUA HpI/I6BIJII/I.



IOpuanueckoe U0, KOTOPOE€ OBUIO MPU3HAHHO OAHKPOTOM - HE HMEET
BO3MOXXHOCTH BEPHYThCA K CTAOMJIBLHOM paboTe MNpeanpusiTusi, Uisl MOJTy4YEHUS
noxonoB. Bce Mepbl ObLIM TPUSTHBI Ui yAEp>KaHUs MPOU3BOJICTBA Ha IUIABY,
KOTOpOe MOrjo 0 HayaTh IUIATUTHh MO CBOMM jaojraM. [Ipomuin Bce BO3MOKHBIC
ctagur (UHAHCOBOTO O3J0POBIICHHUSA, a MMEHHO 3Tall KOTJa, MBITAIOTCS BCEMHU
CUJaMU BOCCTAHOBUTH pabOTy OpraHu3alluyd U OIUIATUTh Bce noiru. llepemansi
MOJTHOMOYHSI BHEIIHEMY YIPaBJISAIONIEMY, KOTOPBIA pa3zpadaThiBal U MIAHUPOBAI
IJIaH, JJIS CHACeHUsl OpraHu3aluu. 4 A Takke ObUI TPUBICUEH KOHKYPCHBIN
YOPaBISAIONINN, KOTOPBIM TIPOMU3BEN TMOJACYET BCEX AKTUBOB W HUMYIIECTBA
IOPUINYECKOTO JINIIA, AJIsSI TIOTAIICHUS T0JTOB KOMITAaHUY.

Bce BhIlIeckazaHHOE TPUBOJUT HAC K BHIBOJY, UTO HA CETOJHSIITHUNA MOMEHT
COCTOSIHUE 3aKOHOJATENhCTBA O OAHKPOTCTBE TPEOYET MEPEOCMBICICHHUS, KaK C

TEOPETHUYECKOM, TAK U C MPAKTUYECKON TOUKH 3PEHUS.
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