AJleKcaHsIH AJIeKCaHApP A3aTOBHY
CTYAEHT 2 Kypca MarucTparypsl, Bcepoccuiickoro rocy1apcTBeHHOI0

yuuBepcuteta loctuum (PIIA Poccun)(Coun) e-mail: knowacts@gmail.com

Hay4yHnbiii PykoBoaurensb:
JloneHT Kadeapbl rpakIaHCKOIO NPaBa M NpPoLecca, KAaHAUAAT IPUAHYECKUX
HAYK

Tpy3san Iayapa BajnepueBuu

BPAUHBINA JOTOBOP B MCTOPUUYECKOM
PETPOCIIEKTUBE

AHHOTAIUSA: B crartbe OyaeT paccMaTpuBaTbCi  UCTOPUS
BO3HUKHOBEHHSI OpayHOTO IOTOBOPA KaK IOPUINICCKU 3HAYNMOTO (aKTa,
3alMIIAEMOro  BiacThio. B  wactHocTH, OyAyT paccMarpuBaThCs
NEPBOMCTOYHUKH, COXPAHUBIINECS U JOIIEIIINE 10 HAIIEro BPEMEHH, B
KOTOPBIX YIOMHUHAIOTCS OpayHO-IOTOBOPHBIE OTHOIICHUS  MEXITY
cynpyramu. BynyT ucnonb3oBaThCsi TEKCThl U3 MEPBOUCTOUYHHUKOB, IO
KOTOPBIM €CTh JJOCTOBEPHBIEC MEPEeBOJIbl. B cTaThe paccMOTPEHO B Kakoi
CTENEHU B JPEBHOCTU pa3leisiiiu OpayHbId JOTOBOP M OOBIYHBIC
JIOTOBOpHBIE OTHOIIeHUs. HeoOXxoauMo pa3aensaTh MOHSATHS OpayHOTo
JIOTOBOpa, KaK OTPaXKAIOIIEro JIUIIb O0COObIe CYOBEKThI JOTOBOPHBIX
OTHOLIEHWH ©  OpadyHOro JI0roBopa, Kak o0coOoro JgoroBopa,
OTPEIEISIONIET0 OCOOCHHOCTH CEeMEMHBIX OTHolleHu. B kaudecTBe
MaTepHaJIOB JUIsl MCCIENOBAHUA B TOM 4HCIe OyayT HCIOJb30BAThCS
3akoHbI Haps XaMMyparu U IPEBHEETUNIETCKUE TEKCTBHI.

KitoueBbie cioBa: OpayHbIl TOrOBOP, CEMEHHBIM KOJIEKC, Opak, 3aKOH

Xammypanu, Opak B Erunre.

B Hacrosmmee BpeMs uMeeT MecTo ObITh crnenuduka B
3aKOHOJIATEIILHOM OIPEACIICHHH OpPavyHOro JOTOBOPA B 3aBUCUMOCTH OT

IIpaBoOIOpSiAKA TOM WIM HWHOW CTpaHbel. Hampumep, poccuimckuit
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3aKOHOAATEIb  MPEACTABUI  JIETAJIbHOE  TOJKOBAHME  YKa3aHHOM
neUHUIINKA, TIOJYEpPKUBasi, YTO OpayHBI  JOTOBOP  SIBISAETCS
CcorIaleHueM. '

Torma kak B HEKOTOPBIX CTpaHax (IMOKa3aTEIbHBIM IPUMEPOM
Oyner @®panmms u Kwurail) 3aKkoHOIATETh OTPAHUUUIICS PACKPHITHEM
cnenuduku OpavyHOTO JOTOBOpa 0€3 yKa3aHWs OIPEACIICHUS TaKOTO
WHCTUTYTAa. B JaHHOW CBSI3M aKTyalU3UPYETCA BOMPOC O PETPOCIEKTUBE
PaBOBOM perjaMeHTaluu OpayHOro JOTOBOpA, ONPEIAEICHUU OTIMYUM
OpadHbIX OTHOUIEHUWA OT TPAKIAHCKO-TIPABOBBIX, B T.Y. BBIJICJICHHE
criet(puKU IpaBOBOM MPUPOIBI TAKOTO COTJIAIICHUS.

Tak, Hanmpumep, B MeconotamMuu Mpu 3aKIIOUeHUH Opaka HYXKHO
ObLIO 00sI3aTENIbHO 3aKiIo4arh JOroBop. BMmecte ¢ TeM, A0 cuX MOp
HEU3BECTHA IIPaBOBas NpPUPOJA TAKOW JOTOBOPHOM KOHCTPYKIHH, a
UMEHHO MMeJa JU OHAa MPHU3HAKK COBPEMEHHOTO0 OpayHOTO J0TOBOpA.
Koncrarupys dakt oTcyTcTBUs XOTS Obl OJIHOM TJIMHSHOM TaOIHIIBI O
3aKIr0YeHuu Opaka B MecomoTtaMuu, TO MOXHO TPEINOJIOKHUTh, YTO
OpayHbIil IOrOBOP HE U3MEHSUT ACHCTBYIOUIME YCTOM O OpayHOU KU3HU.
Taxk xe ciemyer OTMETUTh M TO, YTO B TAKOM ClIy4ae COTJIalleHue ObLIO
YCTHBIM, a HE€ NUCbMEHHBIM. boiee TOro, 3aKIOYEHHE TaKOro
COTJIALICHUSI HE NPUBOAWIO K IPABOBBIM MOCJIEACTBUSM, KOTOpPBIE
XapakTEepHbl I COBPEMEHHOI'O HMCCIEAYEMOr0 MHCTUTYTa. B gaHHOM
cilydae pedb UAET O BOBMOKHOCTH U3MEHEHHS UMYIIIECTBEHHOTO peKUMa
CyIIpYyTOB.

B oanoit u3 tabnui 3akoHOB XaMMypanu HAmMCcaHO O TOM, YTO
€CIIA MY IOJapUT KEHE UMYILIECTBO, TO HU OJIUH U3 JETE€H HE CMOXKET
TpeGOBaTh €ro MOCIE CMEPTH OTIA.> DTO TOBOPHUT O TOM, YTO MMYILECTBO

ZKCHBI 3alIUINAJIOCh. OI[HaKO AapCHBbIC BCIINU U TAK JOJIZKHBI IICPCXOAUTH
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OT OJJHOTO COOCTBEHHHUKA JIpyroMy Ha 0€3BO3ME3/IHOM MOYBE U HE SICHO,
noueMy Obljia Takasi OTOBOPKA O JIETSX.

Ecnmu o0patutbcs K HCTOPUKO-TIPABOBBIM HCCIEAOBAHUSAM, TO
MOXHO BBISIBUTb, YTO HauOoOJiee BEPOATHO TOSBICHHUE IEPBBIX
cornamenut B Jlpesuem Pume u [lpeBHen [ penyn, KOTOphIE 3aKIH0YaIN
MeXay coOOM My)XKYMHAa M JKEHIIMHA 1O pa3HbIM BompocaM. Tak,
HaIpuMep, TaKOM JIOrOBOP COCTABJISICS ISl TOTO, YTOOBI PETryJIHPOBAThH
BOIIPOCHI, CBSI3aHHBIE C MPUIAHBIM MU MHBIM MMYIIECTBOM CYIPYTOB, a
TaKK€ BBIIUIAT €CIIM CYNPYTH pa3BeayTcsa. bpadyHbell  JOTOBOpP
3aUMTHIBAJICS BO BpeMs CBaAbOBI BCIYX, 3aTEM 110 3aKoHY JIpeBHero Puma
JIECATh CBUJIETENEH TOKHBI OBLIIM €TI0 yI0CTOBEPUTh CBOUMH IE€YATSAMU,
TEM CaMbIM MOATBEpXkKAas dTOT JoroBop. OpHako peanuzanus
CYNpYXECKOM >KHU3HM OblIa OCIOXXHEHA TEM, YTO J>KEHa JOJDKHA
HaIlpaBJIATh BCE CBOM YCWIMS Ha OKAa3aHHUE MOJNEPKKA U BHUMAaHHE
CBOEMY CYIIPYTy.>

Hanucanubiii OpauHblid  JIOTOBOP COCTABJSUICS HA TJIMHSHBIX
Ta0JMuKax, JI0 CEroJHAIIHEr0 BPEMEHHM HHU OJHa Tabinyka He
COXpaHUJIaCh, BCE ONKMCAHHbBIE ACHUCTBUS JOLLIA TOJBKO HAa PYKOIUCSX,
KOTOpbIE OBLITU cocTaBiieHbl ucapsiMu [IpeBHero Puma. M3BecTHbI TUIIIb
HECKOJIBKO JOTOBOPOB, HaAEHHBIX B Erumnre, natupyemsix [ Bekom H.3.,
NPEACTABISIIONMX CO00M Mamupychl, Ha KOTOPBIX TEPEUUCIICHBI
YKPAILLIEHUS U OJI€K1a HEBECTHI, COCTABIISIBIINE €€ MTPUIAHOE.

B JlpeBneit ['peruu OpayHbiii 1OTOBOP 0053aTEBHO TOJDKEH OBLT
OBITh 3aCBUIETEIHCTBOBAH IIECTHIO CBUCTENSIMH, B HEM MTPOIUCHIBAIOCH
MECTO >KMTEJIbCTBA CYIIPYTrOB MPaBO BbIOpATh MPUHAIJIEKAIO POIUTEISAM
CyIpyroB, IPUAAHOE HEBECTHI, IPU YCIOBUU TOTO €CIM KEHA HAHECET

II030p Ha MYXKa, TO JIMIIUTCA BCCro NpuUAaHOIro 4Tro IpPHUHCCIAa B IOM.

3 PomanoBa Mpuna Hukonaesna 3AKJIFOYEHUWE BPAKA U ITPABOBOE ITOJIOXKEHUE
CYIIPYT'OB B IPEBHEM PUME // Bectauk MockoBckoro yausepcurera um. C. 10. Burre.
Cepus 2: FOpuanueckue Hayku. 2018. Ned (18).



Takxe B 1OroBOpE MPOIKUCHIBAIIOCH, YTO MYKY 3alpeIiacTcsi MpUBOAUTD
B JOM JIpYI'yI0 KCHIIWHY, a TaKXe NpU3HaBaTh JETEW OT APYrou
YKEHIIUHBI, €CITH e CYIPYT, COTBOPUT YTO-TO MOJ00HOE, OH 00513aH OBLI
BEPHYTH XE€HE BCE €€ MPUIAHOE U €LIE 3aIIaTUTh CYMMY, OTOBOPEHHYIO
B nmoroBope. JKeHa, oOBHWHSIONMAs My’ka B MOAOOHOM, JOJDKHA ObLIa
MIPEJICTAaBUTh 1I0KA3aTEJIbCTBA B BUJIE TOKA3aHUM CBUIETEIICH.

CBOM HMCTOPMYECKMM IIyTh B pPaMKaX 3aKOHOJIATEJIBHOTO
3aKperuIeHUs] UMe OpayHbIil 1OrOBOP B POCCUHCKOM MpaBomnopsike. B
nepuoj pa3BuTus J[peBHEpPYCCKOro rocyaapctBa Opak paccMaTpUBaJICS
yepes3 Mpu3My IpakJaaHcKoro oopyuenus. [Ipu 3ToM npeumyiiecTBEeHHO
3TO OBUIO CBSI3aHO C HEOOXOJIUMOCTBIO 3aKJIFOUCHHSI COOTBETCTBYIOIIUX
JIOTOBOPOB, KOTOPhIE HAMU OBLIA 0003HAYEHBI.

Ocoboe BHMMaHUE clielyeT akieHTHpoBaTh Ha CBOjJi€ 3aKOHOB
Poccuiickon nmnepun. IMEHHO B TaHHOM HOPMaTHBHO-IIPABOBOM aKTE
OBLTM COCPEAOTOUYECHBl Ba)XHbIE HOPMBI B AaclEeKTe pPEryJIUpPOBaHUS
OpayHbIX OTHOILIECHWUH, B T.4. M JIOTOBOPHOTO PEXKHUMA HMMYIIECTBA
cynpyroB. [IpumeuaTenbHO, YTO B paMKaxX JIaHHOTO 3aKOHa OBLIO
YCTaHOBJICHO O0IIIee TPaBUIIO O Pa3AeIbHOCTH UMYIIIECTBA CYTIPYTOB, UTO
B OOJBIIEH CTENEHH HE COOTBETCTBOBAJIO MHTEpPECaM KEHbI, KOTOpas
3aHUMAJIach XO3AMCTBOM M HE MMeJIa UCTOYHHUKA 10Xo/aa. "

B nepuon cymectBoBanus Poccutickoit umnepun ocodoe pa3BuTue
Takoe cornamieHue noiayuwio B Ilonbiie. 3akoHOIATeNb Jerajin3oBai
BO3MOYKHOCTbH 3aKTIOUEHUS «IIPEAOPAvHOTO TOTOBOPaY (T.€. 0 Opaka) mo
UMYIIECTBEHHBIM BOIIPOCaM OYAYyIIUX CYNPYTOB.

OnHako TONOXKEHUS O PA3IeIbHOM HMMYIIECTBE CYNPYTOB
repecTanu AECUCTBOBATh B MOCIEPEBOIIOIUOHHBIN NIepruoj. PaKTUYECKn

JIOTOBOPHOE PETyJIMPOBaHUE OpayHbIX OTHOIICHUIN HE PAa3BUBAJIOCH B TO

4 CBOJ1 OCHOBHBIX 'OCYJIAPCTBEHHBIX 3AKOHOB POCCUICKOM MMITEPUU //
Bectauk Yuusepcurera umenu O. E. Kyraduna. 2022. No6 (94).



BpeMs, HO OIPEACICHHbIE W3MEHEHUSA B aCIEKTE€ YCTAaHOBJICHUS
IIPAaBOBOI'0 PEKUMA UMYILECTBA CYIIPYTOB BCE K€ BHOCUIIUC.

B nauane 20 Beka B Poccuu CoXuics Ha TOT MOMEHT YHUKAJIbHBIH,
HE HMEIOIMN JAPYTUX aHAJIOrOB IIPABOBOM PEXHUM, PETYJIHPYIOLINN
UMYILECTBEHHbIE OTHOLIECHHSI MEXJY CYNpyramu. JDTOT PEXHM Ha TOT
MOMEHT IIPEAIONArajll, ¢ OAHOM CTOPOHBI MOAYMHEHHOCTD KEHBI CBOEMY
MYy, HO B, TOKE BpPEMS C IPYyrod CTOPOHBI MPEAIOJarana €€ IMOJHYIO
UMYLIECTBEHHYI0 HE3aBUCUMOCTb. B EBpONENWCKHX CTpaHax Ha TOT
MOMEHT CYILIECTBOBAJ JPYrOMl pEXHUM — PEXKUM YHHUBEPCAIBHON
OOLIIHOCTH JIBU’KMMOTO U TPUOOPETEHHOT0 UMYILECTBA CYIIPYTOB.

B 0Oonee conepkarelbHOM BHJI€ MHCTUTYT OpayHOro J0roBopa
(MMEHHO ¢ TaKMM HAa3BaHHUEM U COJAEPKAHUEM) CTall U3BECTEH TOJBKO C
MomeHTa BeryrieHus B aAeiictBue 'K PO (¢ yuerom . 1 ct. 256 'K PD).
JlanHble moJyiokeHust ObLTH BocnipuHsTHl B paMkax CK P®. B ykazannom
3aKoHe coAepKaTeIbHbIM 00pa30oM yKe ObLIM YperyJaupOoBaHbl U CaMu
HOpMBI O OpayHom jgoroBope. Tak, 3akoHoaaTeineM  ObLIO
KOHKPETHU3UPOBAHO COJIEpKaHWe OpadyHOro JOroBOpa, TMOPSIAOK U
0COOCHHOCTH €r0 3aKJIIOYeHHS U T.1. [[aHHbIE TOJOKEHHUS B OOJIbIICH
CTeNeHH ObLIM 3aMMCTBOBAHbI U3 3aKOHOJIaTENbCTBA 3apPYOEIKHBIX CTPaH,
B KOTOPBIX JAHHBI WHCTUTYT QYHKIIMOHUPYET YXKE JOCTATOYHO JIaBHO
(1axke Ha MOMEHT TMOSBJICHUS OpavyHOro JOrOBOPa B paMKaX POCCHUIICKOTO
IPaBOMOPSIAKA).

Ha cerommsimiamii 1eHb mMpaBoBas perIaMEHTAIUs OpavyHOTO
JIOTOBOpa B CPAaBHUTEIBHO-IIPABOBOM AaCIIEKTE C JPYTMMH CTPaHAMH
JOCTaTOYHO pa3nuyHa. B yacTHOCTH, peub UAET 0 (opMe TAKOW CIEIKH
(He BO BCEX CTpaHAX TAaKOE COIJIALIEHUE JIOJKHO OBITh HOTapHaIbHO
YI0CTOBEPEHO), 0 CYOBEKTHOM COCTaBe, O cojepkaHuu. Hampumep, B
CHIA npeameTroM J0roBopa MOTYT BBITh BOIPOCHI, KACAIOIIUECS 3AIUTHI
npaB JAETEH, JIMYHbIE HEUMYLIECTBEHHBIE OTHOLIEHUSA. B KkaudecTBe

InpuMepa MOXHO TIIPHUBECTH II0JOKCHHA, CBA3AHHBIC C 3allpCTOM



UCIIOJIb30BAHUS B JIEKCUKOHE HELIEH3YPHOT'O BBIPAXKEHMSI CYTIPyTaMHU IIpU
peOeHke.

B 3akonax XamMMmypanu W JpPEBHEETUNETCKUX MHCAHUAX
YKa3bIBAJIUCh HEKOTOPHIE OCOOCHHOCTH DETYJIHPOBAHUS OpadHBIX
OTHOIICHUN, HO CJIEYET y4eCTh, YTO OOJBIIMHCTBO OTHOLICHHH TOTO
BPEMEHU PETYJIUPOBAIUCH HEMMCAaHbIM NpaBoM. M Mo3TOMy HeEnb3s
CTPOro CpaBHHMBAaTh IPABO B LIMPOKOM CMBICIIE TOIO HCTOPHYECKOTO
nepuosa € HOBEHMIIMM BpeMeHeM. M cTopuko-paBoBOM — aHanu3
CBUJETEIBCTBYET O BOCHPUITHH OpayHOro JAOTOBOpa KaK IpakIaHCKO-
PaBOBOM CJEIKU, OCOOCHHOCTHIO KOTOpPOH ObLT CyOBEKTHBINM COCTaB.
CopepxatenbHblil acnekT ObLI HE Tak pa3BUT (B acleKkTe MPaBOBOIO
PEryJIupOBaHMs) B CHIIy OOLIUX MPUHILIUIIOB BEICHUS CEMEITHOM KU3HU U
CEMEHHBIX OTHOIIECHMH Mexay cynpyramu. Kak cruencrsue, ocoObIx
OTJIMYUTENBHBIX YEPT TAKOTo JOroBopa He ObLIO, WM HE JOUUIO /10
HallMX BPEMEH B BUAY OTCYTCTBHUS Pa3BUTOIO MPOLECCYAIBHOrO ITpaBa
WIK TOTO, YTO TPAIULIMKA U OObIYau B TO BpeMsl ObUIM B OOJIBIIMHCTBO
ClyyaeB HE MHCAaHHBIMU W HE JOLUUIM 10 Hamero BpeMeHu. Cruemyer
y4ecTb, YTO POCCUHCKOE 3aKOHOAATEIbCTBO O OpayHOM JI0rOBOpE
JI0OCTaTOYHO MPOCTOE MO CPABHEHUIO C 3apyOeKHBIMU 3aKOHAMU U BBUY
3TOr0 CPaBHEHME APEBHUX MCTOUYHHUKOB IPaBa ¢ OOJIBIIUM MHOKECTBOM
IPaBOBBIX HOPM O Opake BecbMa 3aTpyIHUTENbHO. OHAKO ONPEAeIEHHO
TOYHO MOXHO OTMETHTb, YTO COBPEMEHHOE IPABOBOE PETYJIMPOBAHUE
UCCIIEyeMOr0 MHCTUTYTA HE JIMIICHO HEJAOCTAaTKOB, IO3TOMY OpayHbIN
JIOTOBOP €IIe HY)KJIaeTcsi B CBOEH MpaBOBOM TpaHCcPOpMalHH, B T.4. C

Y4ETOM YCHEIIHON 3apyOeKHON MPAKTUKH.
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ABSTRACT: This article examines the history of the prenuptial
agreement as a legally significant fact protected by the authorities. In
particular, it will analyze primary sources that have survived to the present
day, which mention contractual marital relations between spouses. The
study will utilize texts from primary sources for which reliable translations

are available.

The article explores to what extent ancient civilizations distinguished the
prenuptial agreement, as such, from ordinary contractual relations. It is
necessary to differentiate between the concept of a prenuptial agreement
as merely reflecting the specific subjects of the contractual relationship
and the concept of a prenuptial agreement as a special contract defining

the particularities of family relations.

The research materials used for the analysis include the Code of

Hammurabi and ancient Egyptian texts.

Keywords: prenuptial agreement, Family Code, marriage, Code of

Hammurabi, marriage in Ancient Egypt.
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