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POJIb JOI'OBOPA B CUCTEME NCTOYHUKA ITPABA
AHHOTauMs. /[aHHas cTaThs MOCBSIIEHA UCCIIEIOBAHUIO POJIK IOTOBOPA B
CUCTEME HMCTOYHUKOB MpaBa. B Hell aHanmu3upyeTcsi 3HaAYeHHE JOroBOpa Kak
WHCTPYMEHTA TPABOBOIO PETYJIUPOBAHUS OTHOIICHUM MEXIYy CyObeKTaMu
npaBa. PaccmaTpuBaeTcs €ro MecTO B HEpapXuu HCTOYHUKOB TIpaBa U
0COOEHHOCTH IOPUANYECKOM CHIIBI TOTOBOPHBIX coriamieHuidt. Ocoboe BHUMaHue
VACNSETCS] COBPEMEHHOM TMPaKTUKE HCIOIb30BAHUS AJIEKTPOHHBIX W CMapT-
KOHTPAKTOB, a TaKk)Ke BOMpPOCAM MPaBOBOW 0€30IMaCHOCTH TaKWX JIOrOBOpoB. B
paboTe moOaUYEpKHBaeTcs TUOKOCTh JOroBOpa Kak CpelacTBa  ydera
WHANBUAYATbHBIX OCOOCHHOCTEH MPaBOOTHOIICHUN. AHATU3UPYIOTCS (PYHKIUN
JI0OTOBOpa — PETyJSTUBHAS, MOATBEPAUTENbHAS U 3aKperisitonias.B pesynbprare
WCCJICIOBAaHMUS CHEJaHbl BBIBOJABI O 3HAYEHHWU JOTOBOpA JUIsl YKPEIUICHHUS
MIPABOBOTO MOPSAKA U MOBBIMIEHUS 3((HEKTUBHOCTH MPABOBOTO PETYIMPOBAHUS.
Annotation. This article is dedicated to examining the role of the contract
within the system of sources of law. It analyzes the significance of the contract
as a tool for legal regulation of relationships between subjects of law. The article
explores its place in the hierarchy of sources of law and the peculiarities of the
legal force of contractual agreements. Special attention is given to current
practices involving electronic and smart contracts, as well as the issues of legal
security related to such agreements. The work emphasizes the flexibility of the
contract as a means of accounting for the individual characteristics of legal
relationships. It also analyzes the functions of the contract — regulatory,
confirmatory, and consolidating. As a result of the research, conclusions are
drawn regarding the importance of the contract for strengthening the legal order

and increasing the efficiency of legal regulation.
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JIoroBop 3aHMMAaeT Ba)KHOE MECTO CpPEIUd HCTOYHUKOB IIpaBa B CHCTEME
HOPMAaTHBHBIX aKTOB, SIBISAACH OJHUM M3 KIFOUEBBIX MHCTPYMEHTOB IIPABOBOTO
pEryIupoBaHMs B COBpeMeHHOM obmiectBe. OH TpeAcTaBisieT coOou
COTJIallIEeHUE MEXy IBYyMs MK Oojiee cCyObeKTaMu MpaBa, KOTOPOE HAMPaBICHO
Ha YCTAHOBJIEHHWE, W3MEHEHHE WIM [pEKpalleHUEe KOHKPETHBIX MpaB U
00s13aHHOCTEN yYaCTHUKOB MPaBOOTHOUIEHUM [1]. B oTinune 0T HOpMaTUBHBIX
aKTOB, KOTOpbIE CO3Jal0T oOO0ImmMe W o0s3aTenbHble MpaBWia s
HEONPEJIEIEHHOTO Kpyra JIML, JOrOBOpP pEryJupyeT OTHOLUEHUS MEXIY
KOHKPETHBIMU CTOPOHAMM, YTO JIEJAET €ro 00jee ruOKUM, aanTUPYOUIUMCS K
cnenupuke Kaxaoi curyauuu. Llensio qaHHoM paboThl ABISETCA UCCIEA0BAHUE
pOJIM JIOTOBOPOB KaK BaKHEHIIMX HMCTOYHUKOB IIpaBa, aHalM3 HUX BHJIOB,
(GYHKUMHA, YCIOBUM 3aKIIOYEHUsT M MPaBOBBIX IIOCIEJACTBUA B CHUCTEME
HOPMAaTHUBHBIX aKTOB, a TAKXK€ pACCMOTPEHHE COBPEMEHHBIX (DOPM JOTOBOPHBIX
OTHOULIEHUH, BKJIIOYAs JJIEKTPOHHBIE U CMapT-KOHTPAKTBHI, JIJIsl BBISIBJICHUS ITyTEH
ux H(G(OEKTUBHOTO pEryJvpoBaHUsT M  YKPEIUICHUS MPABOBOM  3aIUTHI
YYaCTHUKOB.

OnHuM W3 OCHOBHBIX IMPEUMYILECTB JOTOBOPOB SABISETCS WX TMOKOCTh. B
paMKax IpPaBOBOIO PETYJIUPOBAHUS CTOPOHBI MOTYT  CaMOCTOSATEIBHO
OINPEJEIUTh YCIIOBHS, UCXOS U3 CBOMX HHTEPECOB U BO3MOKHOCTeN. Hanpumep,
IOpU 3aKIIOYEHUU JOTOBOpa KYIUIM-NIPOJaXH aBTOMOOWJIBHBIM CajJOH MOXKET
YCTaHOBUTb 1IEHY, YCJIOBUS ME€pPeIayu aBTOMOOMIISI U CPOKH OILIAThI IO CBOEMY

YCMOTPCHHUIO, IIPHU 3TOM BCC OTH ACTAIMN 3AKPCINIAKOTCA B JOIOBOPC M MMCHOT



IOpUAMYecKyo cuiny. B cinydae cmopa cyn Oyaer HMCXOAWTb U3 YCJIOBHA,
3a()MKCUPOBAHHBIX B COTJIAIICHUM, YTO 3HAYUTEIHLHO YCKOPSET U YIMPOIIAeT
nporuecc paspenieHus kKoHpaukra. Enie oquH npuMep — 3TO JTOTOBOP apeH]Ibl
HEJABMKUMOCTH. B HEM CTOpPOHBI MOTYT JOTOBOPHUTBHCS O CpPOKax apeHbl,
CTOMMOCTH, YCJIOBHSIX BO3BpaTa 3ajora M OTBETCTBEHHOCTH CTOpOH. Bce 3T
yCIIOBUS — YacTh JOTOBOPA, KOTOPbIA B Ciydyae pasHOrjacuii cyn Oyner

paccMaTpuBaTh KaK OCHOBAHHE JIJIsl OTIPEIEIICHHsI PaB U 00s13aHHOCTEH [2].

B cucreme HCTOYHHMKOB MpaBa JOrOBOP 3aHMMAET 0c000€ MECTO, TaK KakK €ro
IOPUIMYECKaAs CUJIa ONPENEAeTCS BHYTPEHHHUMM YCIIOBHSAMHU 3aKIIOYECHUSA U
COOTBETCTBMEM  JEHUCTBYIOLIEMY  3aKOHOJATenbCTBYy. [l mosyyeHus
00s13aTeNIbHOM CHIIBI JOTOBOP JOJKEH OBITh 3aKII0UEH T00POBOJILHO, COIEPKATh
SCHbIE M OJHO3HAYHBIC YCJIOBMS, a TaK)KE€ HE IPOTHUBOPEUYUTH HOPMAM IIpPaBa.
Hampumep, 10roBop, 3aKilOYEHHBIM 1MOJA  yrpo3od  WIH  OOMaHOM,
HEJIEUCTBUTEIEH. AHAIOTMYHO, JOTrOBOp, COJAEPKAIIUM HENPABOMEPHBIE
YCIIOBHSI, HANpUMEp, COIJIACOBAHHBIE HE3aKOHHbIE TpPeOOBaHUA, TaKXKe
MIPU3HAETCSA HEACUCTBUTEIbHBIM UJIM HUYTOKHBIM. Takol IPUHLNII 3aKPEIJIEH B
cratbe 434 I'paxnaHckoro koxekca P®, koTopas mnpsMO YKa3bIBa€T Ha
HEOOXOMMOCTh JI0OPOBOJIBHOCTU M COOTBETCTBHUSl 3aKOHOJATEIBCTBY IMPHU
3aKJII0YEHUH J1I0oroBopa. B cimydae HapyleHus 3TUX TpeOoBaHUM JOTOBOP MOKET
OBITh MPU3HAH CYJOM HEJEHCTBUTEIBHBIM, & CTOPOHBI — OCBOOOXIEHBI OT

00s3aTenseTB [3].

[Ipu ucnonHeHUM AOTOBOP MPUOOpPETAET CTATyC MCTOYHUKA TMpaBa BHYTPHU
KOHKPETHBIX MpaBOOTHOLIEHUWA. Ero wucnoimHeHwe co3gaeT OpUAUYECKUE
MIOCIIC/ICTBUSA, 3aKPEIJICHHbIE B COTJIAIICHUH, U O0ECIEeYMBACT MPAKTUUYECKOE
BBITIOJIHEHUE 00s13aTenbeTB. Hanpumep, eciiv mokymnarenb OrjiaThi MOKYNKY B
COOTBETCTBHH C JIOTOBOPOM, TIPOJIaBell 00s3aH Mepeaarh eMy TOBap; €CIu OJHA

N3 CTOPOH HC BBIIIOJHACT YCIOBUA, APYyTrasd MOXKCT O6paTI/ITI>C}I B Cy I AJIA 3allIUThI



CBOUX MpaB WIK TpeOOBaTh KOMIIEHCAINIO. B 3TOM cityuae, 1oroBop CTaHOBUTCS
OCHOBAHHUEM JJIsl BOBHUKHOBEHMUSI, U3MEHECHUS WIIM MPEKPAIICHUS TPAXKIAHCKUX
npaB U o0si3aHHOCTEW. OH ACHCTBYET Kak JIOKaJbHash HOpMa, peryupyronias

KOHKPETHBIE OTHOIIEHHUSI CTOPOH [4].

CoBpemeHnHbIe (HOPMBI JIOTOBOPOB AKTHUBHO PA3BUBAIOTCS M BHEAPSIOTCS B
OTBET Ha TEXHOJIOTUYECKUE U PBIHOYHBIE U3MEHEHUs. Hanpumep, 371eKTpOHHbBIE
JIOTOBOPBI — 3TO COIJIAIIEHUs, 3aKIIFOYEHHBIE MO cpeicTBaM HHTepHeTa. OHu
npuoOpeTaroT Bce Oolblliee pacrpocTpaHeHue B cdepe DIeKTPOHHOU
koMmMepruu. [lokynmka TOBapoB uepe3 OHIAMH-marasuH Wik oQopMIICHUE

TYPUCTUYECKON IyTEBKU — HTO TUIMYHBIE IPUMEPHI AJIEKTPOHHBIX TOTOBOPOB.

B Takux ciayyasx CTOPOHBI 4YacTO HCHONB3YIOT (OPMBI, 3amOIHIIOT
AJIEKTPOHHBIE (POPMBI, TIOATBEPKIAIOT COIIACKE [0 KHOIKAM, a 3aTeM IMOIy4atoT
AJNIEKTPOHHBIE KOMHMH JIOTOBOPOB. DTHU JIOTOBOPBI TPEOYIOT 0COOOr0 MPaBOBOTO
peryIupoBaHusi, TOCKOJIbKY BaXXHO OOECTIEUNTh UX JOKA3aTEIbCTBEHHYIO CHITY,
a TaKKe 3allUTy OT MOIIEHHHYecTBa. [ 3TOro cosgaroTcst crenuanbHble
HOPMATUBHBIE aKThl W CTaHAAPTHI, PETYJIHPYIONIME MOPSIOK 3aKITIOYCHHUS,

HCITOJIHCHUSA U IPU3HAHHA TAKUX JOT'OBOPOB.

Mojenb CMapT-KOHTPAKTOB — JTO €IIe OJHa WHHOBAlMOHHAas ¢opma
JIOTOBOPOB, OCHOBaHHAas Ha OJIOKUECHH-TEXHOJIOTHSIX. Takhe KOHTPAKTHI
ABTOMAaTUYECKH WCIIONHSIOTCS TIPU BBITIOJTHEHUH OIPEACICHHBIX YCIOBHA,
3a(pUKCUPOBAaHHBIX B MPOrPaMMHOM Koje. Hampumep, B cilydae CTpaxoBOTO
NOJICa, ©CIM Ha OMPEACIICHHBIX YCJIOBHSX MPOMCXOJHUT CTPAXOBOW CITydai,
ABTOMATUYECKUN TUIATEK aBTOMATHYECKHU MEPEBOJAUTCS HA CYET CTPaxoBaTEss
0e3 yyacTus yenoBeka. Takoi Moaxo CyIeCTBeHHO MOBHIIAeT 3 (HEKTUBHOCTD,
CHUKAET U3JICP)KKH U MUHUMH3UPYET BO3MOXKHOCTh MOIIEHHUYECTBA. O HAKO

BMECTE€ C 3THUM BO3HUKAIOT HOBBIE IIPAaBOBbIE BOIpPOCH.. Hampumep, kak



rapaHTUPOBAThH IOPUANUYECKYIO CHITYy aBTOMATU3UPOBAHHBIX KOHTPAKTOB WJIM KaK
PELINTH CIIOPHBIE CUTYAIIMH, KOTJIa IPOTpaMMHBIN KO/ padoTaeT HENpPaBUIbHO?
Ot npodiieMbl TpeOyIOT pa3pabOTKU CHEHUaTbHBIX HOPMATHUBHBIX AKTOB U

IMPaBOBbLIX MCXAHU3MOB.

Ponbs nmoroBopa He orpaHuuMBaeTCs JUIIL CO3/1aHHeM 00s3aTenbcTB. OH
BBITIONIHSAET Ba)KHbIE (DYHKIIMM, TaKW€ KaK PETYJSTHUBHAS, MOATBEP)KIAIOIIAs U
3akperuisronias. PerynstuBnas GyHKIMs COCTOUT B GOPMUPOBAHUM HOBBIX ITPaB
U 0053aHHOCTEH CTOPOH, OMPENEIsIEMBbIX YCIOBHSIMU JoroBopa. Hampuwmep,
JIOTOBOP KYIUTM-IPOJIa’Kh yCTAHABIMBAET MpPaBO COOCTBEHHOCTHM Ha TOBap, a
Takke 00s13aHHOCTH MTPOJIaBIIa — TEPEIaTh TOBAP B 00YCIOBICHHBIN JOTOBOPOM
cpok. IloarBepkmatomas  (yHKIOHMS ~ BBIpaXaeTcss B yAOCTOBEPEHUU
CYIIECTBYIOIIUX TpaB — HANpUMEpP, JOTOBOP apeHAbl MOATBEPKIAET IMPaBO
apeHgaTopa Ha IOJb30BAaHHE HWMYIIECTBOM. 3akperuimomas  (QyHKIUS
3aKJTI0YACTCSl B 3aKPEIUICHWUH YCIOBUW, OOecTeunBaronuXx CTaOMIBHOCTh W
MPEJCKa3yeMOCTh MPABOBBIX OTHOILIEHUM, YTO OCOOEHHO Ba)XXHO IMpHU

JOJITOCPOYHBIX JOTOBOPAX, TAKMUX KaK JOTOBOP apEHIbI MU noapsin [S].

ITonBoast WTOr, MOXKHO CKa3arb, YTO JOTOBOP SIBISETCA HEOTHEMIIEMBIM
AJIEMEHTOM COBPEMEHHOM MPaBOBOM CHCTEMBbI, BBITIOJIHAS BaKHEHIIMEe QYHKIIUU
[0 PEryisilid MMYIIECTBEHHBIX U JIMYHBIX HEMMYIIECTBEHHBIX OTHOILLICHUM.
ObecnieyeHre HaJASKHOCTH, NPO3PAYHOCTH M CHPABEIJIMBOCTU JOTOBOPHBIX
OTHOIIEHUH — 3TO Ba)XKHEWIIas 3ajaya IPaBOBOrO cOOOLIECTBA, KOTOpas
TpeOyeT MOCTOSHHBIX YCWIMHA IO COBEPIIEHCTBOBAHUIO 3aKOHOJATENbCTBA,
Pa3BUTHIO IIPABOBOM KYJIBTYPBl U BHEAPEHUIO HHHOBALIMOHHBIX PEILICHUM.
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